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TABC vs. De) Rio Entertainment d/b/a Club Arriba
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J\ifESS.I\GE.

Proposal for Decision on the above referenced case
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OFDEL roo ENT~T AINMENT L.L.C.
d/b/a CLUB A BA
LICENSE NOS.: B-472987 & LB-472988

espondent

ADMINISTRA Tl"'E HEARTh'GSEL PAISO COlIJ'!rTY,TEXAS
(TABC C..\.SE ~p. 537182)

PROPOSAL FOR DECIS~ON

'ex~s 

Alcohdlic Beverage Commission

The

Staff (Petitioner) brought this enforcement

dfb!a Club Arriba (Respondent) alleging thatcaction against ~el Ric Entert~ilUJ1ent

Re5pOlndent per*itted persons to take alcoholic beverage purq:hased on the licensed premises fror.1

The Administrative Law Judge (ALiJ) finds the allegations 10 be true andthe premises whiTe sold

rec.om~ends a s*spensiOll of RespondeDt' s permit and licens~ for a period of six days, alld that the

Respondent be ~~lowed to pay S900.00'ci\il penalty, in lieu of suspension

JURISDICTION, 

NOTICE, AND PROCf:DURAL HISTORY

)tice 

a4d jurisdiction were not contested is5u~s In this ,proceeding Therefore, those matters

ddressed 

oq[y in tile findings of Fact and Conclusions of Laware

)n July 110, 2007, a hearing convened be:fore j\dministrative Law Judge Veronica S. Najera

i'\d]]linisu-ative 

Hearings, located at 401 E. Franklin Avenue, Suite, El Paso,at the Stcite Offi~e

Texas 7990 I. T1 ;e Pe:itioner was represented at the hearing by Sandra Pattoil, T ABC Staff Attorney.
,

i

Resporldent app' ,aJed and was represented by Its altorney, Mark Threadgill. The hearing reconvened

of the 5uspe(lsion is at $150.00 per dayTJle pentlty Iii
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on July 3,20°11 for testi~lony from a witness telephonically The record closed on July 13,2007.

II. APPLICABLE LAW

The 

applicable law sets forth that T ABC may suspend for not more than 60 days or cance]

aJ101-iginal or re1ewal retail dealer's license if it is found, after notice aI.1d hearing, that the permittee
"

violated a provi~~on oftheCode.2 The provision which is alleged to have been violated is § 28. J. 0(0)

which prohibits I~ permittee from permitting any person to take any alcoholic beverage purchased
Ic"

.! ~ ~

011 tJJe llCensed ltremlSeS 111om the premises where sold

III. EVIDENCE

Club An-iiba is located iriDel Rio, Texas. On June 9,2006, the club was hosting an event

There were in excess of 100 people in attendancefeaturing a bandrkno\\'n as "Los Palominos

About ill :30 p~., TABC agent Mat:hew West, accompanied by a civilian rider, who was a

correctio:1a1 oftl~er, Juan Toues, arrived to conduct a routine inspection. Present at the club that

evening were M~e McDonald, customer serVice representative, and Reynaldo "Rey" Gutierrez,
Ii .

general ma..'1agerii.

PetitioD~r's Case

A.

Petitione~' proffered 1-\\'0 exhibits: custodian of l'ecord affidavit} copy of license alld "greer

'ABC-SaIl Antonio incident report (Exhibi'card'J~o. 7006 qSJO 0000 2J43 0017 (ExhibitNo.J);

T ABC agent Matthe\\-' West testified. On July

N,All. 

doc~ments were admltted into evidence

~ rEX A!~fO BSY. CPDE At-.'N. § 1 1..6 1 (b)(2) (Cancellation or Suspension ofPeffi'\it]

rEX. ALio, BEV. C~:)I;: Ar-..N. § 2810(b) [Consurnptio:1 Res~ricted to Premises; Exceptions]

:" Thc VO!'tmarj stat~ment of' JUZtll Torres, whicJ'I ~'as pal"! of the San Antoilio incidel'lt repOI't,
Exhibitt'iCl,2, was!,not admitted into evidence 011 June 10,2007. It was not proffered on July 13,2007
when th~ witness t stlfied.
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Juan 

ilorres testified telephonicall:

..4\gent ~'e testified that in tile course of conducting a routine inspection of Club Arriba on

June 

9, 2006,

ie 

observed three people, two men and one woman, exit the b~ck door of the

establishment c-J;rrying bee!

This 

was observed within minutes ofhjs arrival He testified that the

door was Il.bpen, which was the detail that caught his attention Upon observing these

individuals exit the club, he proceeded to the back door He observed the !\'.-'o men board the band's

bus which was ~firked in. the alley way

The 

woman, the spouse OfOJ1e of the baJld members, was

standi;.1g outside~ holding a Miller Lite beer. She was highly intoxicated and was arrested fOr public

intoxication. A,ent West' stated that th~ woman admitted to taking the beer outside. Agent West

testified that he ~[d not meet \vi th the general manager until the woman was aJTested and transported,

tor processing

'°rtes 

also testified that the manager was at the club, but he did not approach theml!a,'l

wher: they first ~\'ed. He observed two males cauying alcohol walk out the back door which was

H, 

said there \..'ere n, security personnel at the back dooropen

B. RespoIJdeot's Case

Respondfnt did not proffer allY written evidence. Respondent called Mike McDonald and

Rey Gutierrez toll~estify

Mike Mcp9nald ,,,,'as iJ1. charge of security as pan of his customer service duties OJ1 the date

-Ie 

testiil-led tha~ he stood in front of the back exit door all night allowi:lg only the banda~ issue

-Ie 

said that the back door was closed continuouslymembers to enter and eXIt

Re)l Guti,eJTez testitled that he met agcntWest outside the front door upon his arrival and

he accompan!~d ~im during the entire time of the inspectio:
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IV. ANALYSIS

The res' any is contradictory. Nonetheless, the fact that tllere ",,"ere people exiting the back

door '-''as CO!TO brated by agent West and by the correctiopal officer, Juan Torres. Bot!', of them

observed peopl carrying alcohol as they exited. The fact that the back door was open was also
.,

corroborated by !uan T orr~$- Mike McDonald' 5 assertion that he was at the back door all night, that

the door was clq~ed, and that he did not allow anyone to enter or exit is Dot credible. Furthennore:

Rey G:ltierrez(' tssertiol1 that he acco~panied the agent throughout t~e visit js al~O not credible.

Both agent \\: e~t and Juan T cues tcsufied that they made contact ~'1th Rey Gutierrez after the

\~'oman had beeql transported It is clear that agent West and Juan l'orres proceeded to the rear of the

club more than 4,nce

The 

fac4 support a conclusIon that Respondent pemlitted people to exit tlle back door of the

establishment c-4jrying Miller Lite be.ers. The woman admitted that the beer ''-'as purchased on the

licensed premis1s. Miller Lite was a sponsor of the event

The 

TAtC has prayed for a 10 day suspension, or a $1,500.00 civil penalty. The ALl

recommends a six day suspension, or a $900.00 civilpenalry, based on the follov.ring factors:

~espo~dfnl is not ~ repeat violator. Agent West tes~fied that he. perfonned routine
mspectl~ps for a perIod of two years and found no vIolatIons;

T11e violftion is not a major regtuatory nor a health, safety and welfare violation; and

The alleijation comprises one violation

V. FIl"DINGS OF FACT

Del Rio tintertailwent L.L. C. d:'b/a Club Arriba holds a Mixed Beverage PermitMB-472987
~nd aMi'.:' e~ Beverage Late How. Permit LB-472988, issued by ~he T ABC fo~ the premises
knO~1 a; Club Amba, located at 2400 Veterans Boulevard, Suite 23, Del RIO, Val Verde

County, exas.
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The 

pe~ilswere issued on June 2,2000, and have been continuously renewed

On May 1.13-, 2007, -l-.-\BC issued its notice of hearing directed to Respondent at the mailing
address ,roYided by Respondent \'ia certified mail No. 7006 0810 00002143 0017.

The notii!ie contained a statement of the time, place, and Jlattlreofthe hearing; a statem~nt
of the Ie :a: authorit:: and jurisdictIon under which the hearing was to be held; a reference,
to the P IculaT sectIons of the statut~s and rules Involved; and a short, plaIn statement ot
the man Irs asserted.

'"

all MaY! .l4, 200~, the partie.s fi:ed 3D Agreed Motion to Transfer Venue ~hich was granted
on May" 9, 200!, traI1sfenmg venue to El Paso, Texas for thc conVenIence of the party
represen 'atives and witnesses.

6 On Jul~1,;10.2007, a hearin~ ~onv~ned bef~re Administrative Law Judg~ Veronica S. ~ajera
at the St !I e Office of AdmInIstrative Heanngs, located at 401 E. FraI1klm Avenue" Suite, El
Paso, Te!'as 79901.

111eTex+ Alcoholic Beverage Commission was represented at the 11eariDg by Sandra Patton,
TABC Si~ffAtto!ney.

8 Re$y:>ol1~ent was represented by Mark Threadgill, attorney at law

On JlUlC119,

PalominJs

2006, 

Club Arriba was hosting an event featuring a band knov,'n as[here 
were in excess of 100 people in attendance.

'Los

10 Present '1. Club Arriba on .Jw1e 9, ~OO6, were Mike McDonald, customer service
represen~~tlve and Reynaldo "Rey" GutIerrez, genera) manager.

30 pm on Jw1e 9, 2006, two men and Qne woman exited the club viatbe backAt about
door.

The two jnen and one w"oman were carrying Miller Lite beers as the exited the club.

13

The 

two tnen boarded the balld's bus which was parked in the alley way.

'he 

WOnia11 stood outside, holding a Miller Lite beer,14.

The 

worqlm was highly intoxicated and was anested for public intoxication

TIle v..O~fln adnlitted that she took the beer fiom the club to the alley16.
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There w~s no security persolmel at the back door

18

The 

bac~ door o~ Club Arriba was not closed continuously

19 Respondent does 110t have any prior Texas Alcoholic Beverage Code violations.

VI. CONCLUSIONS OF LAW

The Texas Alcoholic Beverage Commission has jurisdiction o\'er this proceeding pursuant
to TEX. .'\LCQ. BEV. CODEAj\~ §§ 5.31 and 5.35.

2 The Stat$ Office of Administrative Hearings has jurisdiction over all matters relating to
conducti~g a hearing in this proceeding, including the preparation of a proposal for decision
~ith findings of fact and conclusions of law, pursuant to TEX. GOV'T CODE ~"-IN. ch. 2003
and TE):.'I_~CO. BEV. CODEA1'-TN: § 5.43.

TEX. AD.\.nNProper ar#i timely notice of the hearing was effected on all parties pursuant to 1

CODE (T ~C) §§ 155.27 and 155.55 and TEX. .I\LCO. BE\'. CODE A~'N § 11.63

O:1.~un~ ~I 2006, Res~ondent permitted three persons to take alcoholic beverages pur~has~d
or:. the IIcfnsed premIses fron1 the premIses as they exIted the back door at Club Amba, m
violation bf TEX. ALCO BEY CODE ANN § 2810(0) .

4

Respondent"s pernllts should be suspended for six days, or Respondent should be allowed
to pay $9(!)O.OO in lieu ot-suspension.

~SIGNEDiiSeptembet 10, 2007.
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